meaningful vote and to each group an equal and fair representation. Proportional representation is the only electoral system that fully achieves the underlying values of majority rule and minority representation. If these values are constitutionally protected, PR is required. This Note advocates a hybrid electoral system that substantially achieves proportional representation while maintaining single-member districts.
Two qualifications must be stated at the outset. First, solutions other than PR are possible. Although they do not fully achieve the underlying values, are logically less compelling, and constitutionally as problematic, many readers may find them politically preferable. But PR is nevertheless useful as a foil, as an analytical device to illuminate the weakness of the Supreme Court's conceptualization. 5 Even the reader unsympathetic to PR as a solution may come to see the Court's dilemma in a new light by looking at it through the prism of PR.
Second, the PR solution is limited largely to state and local districting. Article I of the Constitution makes clear that the members of the House of Representatives are to be elected from the states." Since PR requires large multi-member districts, it could not be used for congressional elections in less populous states. Just as the U.S. Senate is the exception to the one person, one vote rule, 7 so congressional districting is the exception to the PR solution. Nonetheless, because the congressional districting cases deal with the same issues as the state and local districting cases and have played an important part in the development of voting rights law, they are included in the discussion.
within the present system as a target or as an indicator of absence of discrimination, not to PR as an alternative electoral system. They do not, therefore, contradict the position argued in this Note.
5. The debate on districting has been a dialogue between two positions: one supporting the one person, one vote rule despite this rule's denial of group interests; the other willing to tolerate some malapportionment in the effort to achieve a better representation of geographically based group interests. These two positions have their respective roots in the populistic, radical tradition of direct democracy and in the Madisonian liberal tradition. See infra note 68. Proportional representation is a strong analytical device because it is a synthesis of the two positions, showing that the trade-offs they involve are not inevitable.
6. U.S. CONST. art. I, § 2 ("The House of Representatives shall be composed of Members chosen every second Year by the People of the several States. . . ."); see also U.S. CoNs. amend. XIV, § 2 ("Representatives shall be apportioned among the States according to their respective numbers 7. Election of the U.S. Senate is governed by the Seventeenth Amendment, which provides that, "The Senate of the United States shall be composed of two Senators from each State. . . ." U.S. CONST. amend. XVII. See Reynolds v. Sims, 377 U.S. 533, 571-77 (1964) (noting uniqueness of constitutional compromise creating U.S. Senate and rejecting the so-called "federal analogy" used to justify malapportionment of state upper houses modeled on U.S. Senate).
I. MAJORITY RULE AND MINORITY REPRESENTATION
The tension between majority rule and minority representation defines a fundamental dilemma of democratic political theory.' In an approximate way, the majoritarian value is embodied in the reapportionment cases 9 whereas the minority representation value is embodied in the gerrymandering cases. 10 But the approximation is more precise in the second instance than in the first, because the reapportionment cases reflect within themselves the trade-off between the two values.
A. The Majoritarian Value and the Principle of One Person, One Vote
The principle of one person, one vote enunciated in Reynolds v. Sims" is majoritarian in that, by requiring districts of equal population size, it ensures that the majority in the legislature will be elected from districts comprising a majority of the population. 2 Although a one person, one vote standard does not guarantee majority rule, it does make a majoritarian outcome more likely.' 3 The effect of the early reapportionment cases was indeed dramatically majoritarian. The wrong they sought to right was the overrepresentation of the rural minority at the expense of the urban and suburban majority, a malapportionment resulting from the massive population shifts of the twentieth century. The Court has recog-8. See R. DAHL, A PREFACE TO DEMOCRATIC THEORY (1956) (describing two strands of American political theory, the populistic and the Madisonian, corresponding to these two values); cf R. DIXON, supra note 1, at 51-53, (emphasizing the weight of the minority representation value in American constitutional thinking).
9. The first cases in the reapportionment line are Wesberry v. Sanders, 376 U.S. 1 (1964) (interpreting art. I, § 2 of the Constitution to require equal representation for equal numbers of people in the House); Reynolds v. Sims, 377 U.S. 533, 577 (1964) (finding that equal protection clause of Fourteenth Amendment "requires that a State make an honest and good faith effort to construct districts, in both houses of its legislature, as nearly of equal population as is practicable"); and Reynolds' companion cases: Lucas v. Forty-Fourth Gen. Assembly of Colo., 377 U.S. 713 (1964) ; Roman v. Sincock, 377 U.S. 695 (1964) ; Maryland Committee for Fair Representation v. Tawes, 377 U.S. 656 (1964) ; WMCA, Inc. v. Lomenzo, 377 U.S. 633 (1964) .
10. The line of gerrymandering cases begins with Gomillion v. Lightfoot, 364 U.S. 339, 341 (1960) (striking down "strangely irregular twenty-eight-sided" district drawn to exclude black voters).
11. 377 U.S. 533 (1964) . 12. The Court has often measured the degree of malapportionment by the percentage of the population comprising districts able to elect a legislative majority. See, e.g., Reynolds v. Sims, 377 U.S. at 569 (districts comprising 43% of the population could elect a majority in the Alabama House); WMCA, Inc. v. Lomenzo, 377 U.S. at 647 (assemblymen representing 34.9% of citizens constitute a majority in New York Assembly; senators representing 41.8% constitute a majority in Senate).
13. Even if all districts are perfectly equal in population, just over 25% of the voters can elect a majority of the legislators. This can occur if a party wins by a bare majority in each of a bare majority of the districts. An even smaller minority can elect a majority if districts are unequal in size. The amount of actual deviation from majority rule will depend on three factors in addition to district size: the degree of geographical concentration of the supporters of the different candidates, the location of district boundaries, and the number and strength of opposition candidates. See E. LAKEMAN, How DEMOCRACIES VOTE 39-42 (3d ed. 1970) (describing instances of minority control in geographically districted systems); see also Lucas v. Forty-Fourth Gen. Assembly of Colo., 377 U.S. at 750 n.12 (Stewart, J., dissenting).
nized the majoritarian value underlying the one person, one vote standard,"' and although for reasons explored below it de-emphasized this value, 1 5 the dissenting justices and the commentators have sharply criticized the standard for pursuing majoritarianism at the expense of other values. 1 6
The Reynolds Court had qualified the one person, one vote standard by stating that "mathematical exactness or precision is hardly a workable constitutional requirement"; 7 but the reapportionment cases following Reynolds paid more heed to the logic of one person, one vote than to this qualification. In these cases, the Court insisted on equality "'as nearly as practicable,'" and put the burden on the states to justify all variances from strict population equality. 24 suggests a softening of the Court's stand in this line of cases as well. In Karcher, the Court struck down a New Jersey districting plan with deviations of less than one percent, but at the same time it returned to and expanded Reynolds' list of justifications for deviations from equality. 2 5 Furthermore, a majority of the Court agreed that "courts should 'give greater weight to the importance of the State's interests and the consistency with which those interests are served than to the size of the deviations.' "28 The Court justified its new willingness to accept deviations from equal apportionment by the same catchphrases used in Reynolds v. Sims: "equal representation" 27 and "'fair and effective representation.' "2" But the meaning of these words has shifted: They have come to stand for the representation of communities, a minority representation interest that coexists uncomfortably with Reynolds' formulation of the principle of majority rule.
B. Minority Representation in the Supreme Court's Decisions
The Court has protected three different kinds of minority representation interests: those of racial minorities; those of political minorities; and those of political subdivisions. The first two are the subjects of the gerrymandering cases; the third emerges in the reapportionment cases.
The rights of racial minorities enjoy both constitutional 2 " and statutory" protection, affirmed by a line of gerrymandering cases beginning 23. 103 S. Ct. 2690 (1983) (approving one district's 60% deviation from average size, a sum of deviations of 89%, and a 16% average deviation).
24. 103 S. Ct. 2653 (1983). 25. Id. at 2663 (possible justifications for deviations include "making districts compact, respecting municipal boundaries, preserving the cores of prior districts, and avoiding contests between incumbent Representatives"). Vol. 94: 163, 1984 with Gomillion v. Lightfoot.
26
3 ' The burden of proof in these cases, though disputed, 2 is clearly far greater than in the reapportionment cases, in which statistical proof by itself is decisive: an ironic situation given the special protections the Constitution grants to racial minorities. 3 3
The rights of political minorities are less clear. The Court has never invalidated a districting plan solely because it prevented the representation of a political minority. On the other hand, many of the gerrymandering cases extend the same protection to both racial and political minorities. 3 , 4 The Court has also explicitly approved of the goal of giving proportionate representation to a political minority through affirmative gerrymandering. 35 The Yale Law Journal Vol. 94: 163, 1984 of the Court showed a renewed interest in seeking a general solution to the gerrymandering problem that would include both racial and political gerrymanders. 7 The third type of minority representation interest acknowledged by the Court is that of political subdivisions. The Court has not explicitly recognized it as a minority group interest, and it certainly is not a right. Nonetheless, the Court has noted two ways in which political subunits represent distinct minority interests. First, towns or counties often constitute real communities, sharing distinct interests and values by virtue of occupation, social class, or racial or ethnic composition."' Second, residents of political subunits share an interest in local legislation 9 simply by virtue of living in the same political unit. 4° The minority representation interests of political subdivisions are thus in principle no different from those of plaintiffs in the gerrymandering cases.
In Reynolds, the Court recognized the legitimacy of political subdivisions' interest in representation as the only exception to the statement that In Karcher, Justice Powell agreed that Reynolds' mandate of fair and effective representation "proscribes apportionment plans that have the purpose and effect of substantially disenfranchising identifiable groups of voters." 103 S. Ct. at 2689 (Powell, J., dissenting) . Justice White, in a dissent joined by Justices Powell and Rehnquist and by the Chief Justice, agreed that the gerrymander constituted "'a far greater potential threat to equality of representation"' than did marginal deviations from equality of district size. Id. at 2683 (quoting Wells v. Rockefeller, 394 U.S. 542, 555 (1969) (White, J., dissenting in Wells and in Kirkpatrick v. Preisler, 394 U.S. 526)). Justice Marshall has never accepted a distinction between racial and political gerrymandering, arguing that the dilution of the votes of a discrete political minority is unconstitutional. See City of Mobile v. Bolden, 446 U.S. at 111 n.7 (Marshall, J., dissenting). Thus, three of the justices are clearly willing to address the political gerrymandering problem, while another three justices have given a more ambiguous signal in this direction.
See also Karcher v. Daggett, 104 S. Ct. 1691 Ct. (1984 44 Justice Brennan carried the logic of one person, one vote to its ultimate conclusion, applying the standard with the utmost strictness. 4 5 When, after Kirkpatrick and Wells, the Court began to retreat from absolute majoritarianism, a state or local government's desire to preserve the integrity of political subdivisions remained the only justification the court would accept for deviations from one person, one vote. 40 One could argue, then, that the Court's retreat in the early 1970s was simply a return to the original flexible meaning of Reynolds v. Sims. 47 41. 377 U.S. at 580. 42. 394 U.S. 526 (1969). 43. 394 U.S. 542 (1969) . 44 . It is important to distinguish the malapportionment declared unconstitutional in Reynolds from the malapportionment the Court seemed prepared to tolerate in the exception. The prohibited malapportionment overrepresents a minority by allocating a disproportionate number of seats to the geographical area in which that minority is concentrated. Districts in this area will be smaller in population. The strategy requires gross population disparities between groups of districts in order to succeed. Minority overrepresentation is directly at the expense of majority rule.
The tolerated form of malapportionment is the variation in district size to ensure the representation of communities. In this form of malapportionment, the representation or overrepresentation of a particular minority interest is the result of gerrymandering-not the result of differences among districts, but of the way district lines affect outcomes within individual districts. Variations in population size are only incidental by-products of an affirmative gerrymandering process that manipulates the shapes of districts. The benefitted districts may be smaller or larger in population.
Deviations from equal size may be tolerable if they do not give an advantage to any specific minority. But a minority may gain an advantage insofar as (1) it is small or dispersed, and therefore much affected by the gain or loss of a single district; (2) the magnitude of the tolerated deviations is sufficiently great (see infra note 57); or (3) the locations of the deviating districts and the direction of the deviations systematically favor it. For example, a rule granting representation to each county, see infra note 58, may lead to the sort of situation existing before Reynolds if the rural counties are on average less populous than the urban ones.
Note that the distinction between these two types of malapportionment has nothing to do with legislative intent. Facial examination of a districting plan will reveal whether one or both of these types of malapportionment are present.
45. Wells v. Rockefeller, 394 U.S. at 546 (Brennan, J.) ("To accept a scheme such as New York's would permit groups of districts with defined interest orientations to be overrepresented at the expense of districts with different interest orientations."); Kirkpatrick v. Preisler, 394 U.S. at 533 (Brennan, J.) ("[T] o accept population variances, large or small, in order to create districts with specific interest orientations is antithetical to the basic premise of the constitutional command" of one person, one vote.).
Justice Brennan has held steadfastly to the view that the one person, one vote principle does not interfere with any legitimate claims of minorities to representation. See Karcher v. Daggett, 103 S. Ct. at 2660 n.6 (Brennan, J.) (denying that the principle of population equality strictly applied promotes gerrymandering).
46. Two of the reasons approved by the Court for this desire are noted supra p. 170. Another reason frequently mentioned by the Court for following subunit boundaries, which also has to do with safeguarding minority representation, is that it will help to prevent gerrymandering. See, e.g., Reynolds v. Sims, 377 U.S. at 578-79. 47 . See, e.g., Baker, One Man, One Vote, and "Political Fairness"--Or, How the Burger Court But recently, in Brown v. Thomson, 4 " with no significant change in doctrine, the Court moved sharply away from the one person, one vote standard. Relying on the importance of representing political subdivisions, the Court recognized the representation need of a single Wyoming county whose population is only 60% of that of the average district. This case raises anew the question of the extent to which the Court is willing to sacrifice the majoritarian principle to accommodate minority interests.
In sum, in both the gerrymandering cases and the reapportionment cases the Court has shown increased concern for the value of minority representation. 49 In the gerrymandering cases, its concern is explicit, but the burden of proof on plaintiffs is substantial. In the reapportionment cases, the Court's regard for minority representation is implicit in its movement away from a strict application of the one person, one vote standard and toward allowing the representation of political subdivisions.
II. THE IMPOSSIBILITY OF RECOGNIZING MINORITY RIGHTS AND ACHIEVING MAJORITY RULE WITHIN THE TRADITIONAL ELECTORAL

SYSTEM
There are two aspects of the impossibility of representing all groups through the system of geographical districting and winner-take-all elections. First, it is in practice impossible for all groups to be represented proportionately: Hence, as the gerrymandering cases show, there will almost inevitably be a gerrymandering problem with respect to some group, no matter how district lines are drawn.
50 Safe districting, also called affirmative gerrymandering, 1 can at best give proportionate representation to some minorities. Second, these efforts at affirmative gerrymandering are greatly complicated by a one person, one vote requirement, particularly if strictly interpreted: hence the problem, evident in the reapportionment cases, of trading off majority rule against minority representation.
The gerrymandering problem arises from the fact that the winner-takeall geographically districted system contains a strong majoritarian bias. If the supporters of two parties were distributed uniformly throughout the area of the elections, the party winning the most votes would win every 48. 103 S. Ct. 2690 Ct. (1983 . 49. In dealing with the gerrymandering problem, however, the Court's progress has not been linear. In City of Mobile v. Bolden, 446 U.S. 55 (1980) , it sought to narrow drastically the definition of the violation; more recently, in Karcher v. Daggett, 103 S. Ct. 2653 (1983 , a majority of the Justices seemed open to a substantial broadening of the definition beyond any previous holding. This volatility is both a symptom and a consequence of the fundamental doctrinal weakness of these cases.
50. United Jewish Orgs. v. Carey, 430 U.S. 144 (1977) (plurality opinion) (depriving Hasidic community of representation in order to create safe districts for blacks) is emblematic of this dilemma.
51. Safe districting is a gerrymandering process intended to make a district safe for a specific group or political party. Vol. 94: 163, 1984 seat in the legislature. The votes for the minority candidate would in effect be wasted. 2 The overrepresentation of the majority in a geographically districted system makes it unlikely that any minority will be proportionately represented. Affirmative gerrymandering can sometimes achieve a roughly proportional result as between majority and minority, but this is not possible if there are several minority groups living in the same area. 53 Thus, any districting plan must make political choices. The drawing of district lines will either compensate for the majoritarian bias or give in to it; and if any minorities are to be represented, the plan will perforce choose among them. The fundamental dilemma of geographical districting is that all districting is gerrymandering. 4 Unlike the apportionment problem, for which there is, at least in theory, a clear standard, the gerrymandering problem cannot be satisfactorily resolved within a geographically districted system.
The one person, one vote standard exacerbates the difficulties in representing racial and political minorities because affirmative gerrymandering often means enlarging or contracting a district in order to achieve the desired proportion of minority voters. The standard also conflicts with the representation of political subdivisions. Towns and counties vary in size, and a plan with equipopulous districts is bound to dismember some political subdivisions entirely.
The one person, one vote standard has also made minority representation more problematic in two indirect ways. First, by removing the constraint of having to follow political subunit borders, it has made gerrymandering easier.
5 5 Second, it has led to an increase in the number of 52. Only if the supporters of the two parties were rigidly segregated into separate districts of equal size would they waste equal proportions of their vote, and only then would the advantage of the majority disappear. To the extent that such segregation does not obtain, the majority will be advantaged. This advantage will be further magnified as the majority's margin of victory grows. The Court's increased tolerance of deviations from equal size might therefore be welcomed as removing what had come to be a barrier to minority representation. So long as the deviations from equal size do not work to create a tyranny of the minority, as they did before Reynolds, they might be considered harmless.
5 7
Yet there is reason to be concerned about the erosion of the one person, one vote standard. Once deviations from equal size are accepted in principle, there is no obvious limit to the extent of such deviations, and therefore to inequalities in the weight of individuals' votes and in their access to representatives. And to the extent that deviations are large or systematic, they do increase the probability that a legislative majority will be elected by a minority of the voters.
58
The Court has explicitly recognized both the trade-off between majority rule and minority representation 59 and the difficulties of satisfying the 278. Contra Backstrom, Robins & Eller, supra note 52, at 1126 ("strict population equality standards do make it more difficult to gerrymander").
It may strike the reader as contradictory that affirmative gerrymandering has become more difficult whereas classical "negative" gerrymandering has become easier. The paradox is explained by the majoritarian bias of the electoral system, which makes it easier for a majority party to gerrymander out the minority than for a minority to gain representation. The latter may require unequal district size whereas the former is unlikely to do so. Removing the constraint of having to follow existing boundaries makes gerrymandering in general easier, but the imposition of the new constraint of equal district size, particularly in its most rigid version, makes recognition of minority representation rights more difficult.
56. Members of the Court have twice noted with some alarm the increase in the number of multimember districts since Reynolds. See Rogers v. Lodge, 458 U.S. at 646-47 (Stevens, J., dissenting); Whitcomb v. Chavis, 403 U.S. 124, 157 n.37 (1971). 57. If the deviations (in actual population) from average district size add up to less than the population of the average district, a majority in the legislature can still be elected only from districts having more than half the population. Thus, an alternative standard, less strict than equal population but achieving its major goals, would be to require total deviation in the plan to be less than the population of the average district.
58. Large deviations such as those approved by Brown v. Thomson, 103 S. Ct. 2690 (1983), lead to the overrepresentation of a minority in precisely the way prohibited by Reynolds. (See supra note 44 for the distinction between malapportionment as a by-product of gerrymandering and malapportionment as a direct means of overrepresentation.) The Court has treated political subdivision representation as an end in itself, neutral as between competing minorities. This argument is severely strained in Brown v. Thomson, where the Court focuses solely on the detriment to plaintiffs. Neutrality of effect, for the Thomson Court, means that no one is harmed, not that no one is disproportionately favored. The benefits in Thomson go to a rural minority that has no special constitutional claim. Thus, the Court has been most generous in permitting minority representation to trump the majoritarian principle where the constitutional claim is weakest.
59. See Connor v. Finch, 431 U.S. 407, 427, 429 (1977) (Blackmun, J., concurring in part and in the judgment) ("Equal apportionment is a majoritarian principle, but racial representation is a question of minority rights. . . . [Tihe goals of equal apportionment and minority representation may well conflict."); Wells v. Rockefeller, 394 U.S. 542, 551 (1969) (Harlan, J., dissenting) (legislature cannot meet demand for absolute equality and yet give all political groups a chance to have their competing claims of minority groups. 60 But because it cannot find principles that would allow it to reach a stable accommodation among these values and interests, 6 1 the Court's loosening of the one person, one vote standard weakens the majoritarian principle in vain. Moreover, the Court's efforts to relieve the tension are based on a flawed doctrinal structure that falsely separates the minority representation claims from those for majority rule, assigning greater weight to the latter than to the former.
III. INDIVIDUAL AND GROUP REPRESENTATION
Because the values of majority rule and minority representation are not fully attainable within a geographically districted system, the Court needs some conceptual framework to order the two values and to guide selection among competing minorities. The distinction between individual and group rights provides this ordering framework. Majority rule is conceptualized in the reapportionment cases as an individual right deserving the strongest protection, whereas minority representation is conceptualized in the gerrymandering cases as a group right that will not be vindicated without proof of invidious discrimination.
But the opposition of individual and group rights is logically untenable in this context: The rights labeled as group rights are also individual rights and vice versa. 61. Justice Stevens has proposed that the Court should allow population disparities when they result from "'legitimate considerations incident to the effectuation of a rational state policy,"' Karcher v. Daggett, 103 S. Ct. at 2675 (Stevens, J., concurring) (quoting Reynolds, 377 U.S. at 579), and that it should "supplement the population equality standard with other criteria," 103 S. Ct. at 2670, in order to address the gerrymandering problem. He would "consider whether the plan has a significant adverse impact on an identifiable political group, whether the plan has objective indicia of irregularity, and then, whether the State is able to produce convincing evidence that the plan nevertheless serves neutral, legitimate interests of the community as a whole." Id. Indicia of irregularity he mentions are: deviations from population equality; dramatic irregularities in shape; divergences from a mathematical standard of compactness; extensive deviations from political boundaries; and exclusion of affected minorities from the districting procedure. Id. at 2672-75.
Justice Stevens' proposal attempts to provide a general solution to the gerrymandering problem while striking a more equal balance between majority rule and minority representation. It cannot succeed because it does not deal with the consequences of a fact that Justice Stevens himself recognizes: that a geographically districted winner-take-all system will almost inevitably have a significant adverse impact on some identifiable political group. Instead, the proposal attempts to distinguish the legitimate minority exclusion from the illegitimate by an objective intent test. (Justice Stevens has characterized his test as an "objective effects" test, contrasting it with the "subjective intent" test of the Mobile plurality. City of Mobile v. Bolden, 446 U.S. at 90 (Stevens, J., concurring). But insofar as it requires evidence of exclusion in addition to indicia of irregularity, it is not a pure effects test. If it were, it could not be applied within the existing system, since some groups must be excluded.) This distinction is in turn premised on the untenable postulate that because minority rights are only group rights, they are not entitled to the same protection as the individual right to an equally weighted vote. See id. at 83 (Stevens, J., concurring).
62. 63. See supra notes 2 and 3 for definitions of these terms. The equally weighted vote embodies both an individual right and a group right. The individual right ensures that each vote counts equally in the election and that each voter has the same share of a representative, regardless of place of residence. The group right provides that, because districts are of equal size and have equal numbers of representatives, groups constituting a majority of the population are more likely to be represented by a majority in the legislature.
Because the equally weighted vote can apparently be defined without reference to groups, the idea that it is an exclusively individual right seems plausible. But the definition assumes that each voter is a "member" of a "group" comprised of all the voters in her district. Membership is imposed by residence-hence the term "compulsory constituencies." W. BAGEHOT, THE ENGLISH CONSTITUTION 180 (2d rev. ed. London 1872) (Ist ed. London 1867); see also R. DIXON, supra note 1, at 48-49. When the definition says that equal weight means an equal share of a representative, it assumes that the representative speaks equally for all her constituents. But in reality, those who vote for the losing candidate may find that their interests are not represented at all, because the constituency is not a real group with shared interests and values. Cf T. HARE, A TREATISE ON THE ELECTION OF REPRE-SENTATIVES, PARLIAMENTARY AND MUNICIPAL 19 (4th rev. ed. London 1873) (Ist ed. London 1859) (Forcing "persons who are not associated by any pervading harmony of mind or feeling, but are gathered together by the mere accident of living in the same district or town . . . always to agree in the choice of their representatives [is] inconsistent with the free exercise of individual will."). The imposition of an artificial "group" membership means that the equally weighted vote grants only a weak representational right in a geographically districted system-yet it is this imposition that allows the right to be described without explicit reference to groups.
The equally powerful vote can also be defined both as an individual and as a group right. As an individual right, it means that each voter will have the same share in a representative she actually supported. Still, Political Equality and Election Systems, 91 ETHICS 375, 384 (1981) . This right subsumes the right to an equally weighted vote, but it goes further, treating voters as having a share only in legislators they supported, whereas in the case of the equally weighted vote, individuals will often be treated as having a share in legislators with whose views they strongly disagree. Id. at 384-85.
As a group right, the equally powerful vote means that each group of voters receives a number of seats in the legislature proportional to the number of voters in the group. Id. at 384. Under the present electoral system, it is impossible to grant equally powerful votes without first specifying which groups will be represented and then gerrymandering very carefully-and even then, some groups will not be proportionately represented. Ironically, the system that is apparently defined without reference to groups requires that specific groups be cognized in the districting process. Under a PR system, however, groups are left to define themselves-hence the term "voluntary constituencies." W. BAGE-HOT, supra, at 150; see also R. DIXON, supra note 1, at 48-49. The right to an equally powerful vote is the full realization of the promise of Reynolds v. Sims, 377 U.S. 533 (1964) , see infra note 69, and it can be achieved only through a system of PR.
A. Majority Rule as Individual and Group Right
Although the major effect of Reynolds v. Sims was to end minority domination of state legislatures, 64 the Court de-emphasized the underlying value of majority rule, stressing instead the individual right to an equally weighted vote. 65 This approach had a number of advantages in dealing both with the justiciability issue 6 6 and with the substantive question of the case. 67 But the strength of the Reynolds position was also its major weakness: In conceptualizing the majoritarian value in the form of an individual right, the Court set it above and against the representation rights of groups and interests. This juxtaposition is contradicted by the reality of representation, a process in which individuals can be represented only insofar as they share certain interests. No meaningful voting right can be defined exclusively in individual terms. A legislator inevitably votes on behalf of the collective as well as the individual interests of her constituents. Only the provision of personal services or the sponsoring of a private bill involves purely personal representation. The assumption that all representation is the representation of groups does not come naturally to Americans, who have always tended to view representation primarily as the representation of individuals. Yet this assumption is a very old one, widely shared across the political spectrum in Britain and Western Europe, and it informed much of the conservative critique of Reynolds."' 64. In addition to majority rule, the one person, one vote standard serves another end: It ensures equal personal access to a representative. While important, this goal is secondary. See infra note 68.
65. The Reynolds Court repeatedly made two points. First, "the rights. . . impaired are individual and personal in nature," Reynolds, 377 U.S. at 561; "Legislators represent people, not trees or acres. Legislators are elected by voters, not farms or cities or economic interests," id. at 562. Second, "the overriding objective [of apportionment] must be substantial equality of population among the various districts, so that the vote of any citizen is approximately equal in weight to that of any other citizen. . . ." Id. at 579. See also Wesberry v. Sanders, 376 U.S. 1, 14 (1964) ("The House of Representatives, the Convention agreed, was to represent the people as individuals, and on the basis of complete equality for each voter.").
66. Prior to Baker v. Carr, 369 U.S. 186 (1962), the reapportionment issue had been held to be nonjusticiable. See M. SHAPIRO, supra note 16, at 175-216. The individual rights approach seemed to remove the issue from the realm of political questions, thus enhancing the Court's claim to legitimacy as it entered this sensitive area. It promised to provide a natural limit to the Court's involvement, placing reapportionment within its bounds while allowing a different standard for gerrymandering. And it provided a clear standard: All districts had to be equal in population. The individualistic approach also allowed the Court to reject rural minorities' claims to overrepresentation more persuasively. And the symbolic power of the idea of an individual right to an equally weighted vote helped to defuse the objection that the one person, one vote standard was not a sufficient condition for majority rule, and was therefore not justifiable by reference to that value alone.
On the individualism of American views of representation, see H. PrrIN, THE CONCEPT OF
The group nature of representation is highlighted by the Reynolds Court's inability to write a definition of such a right that was not inherently expansive. In explaining the meaning of the statement that one per-REPRESENTATION 190 (1967); Beer, The Representation of Interests in British Government, 51 Am. POL. Sc. REv. 613, 629 (1957) .
Reynolds' individualistic view of representation was criticized as naive by conservatives. Taking a Madisonian, pluralist position, they argued for tolerance of the malapportionment necessary to represent geographically-based interests such as farmers. See M. SHAPIRO, supra note 16, at 249 (criticizing Re)nolds for "ignor[ing] all that we have learned about the group nature of politics"); Bickel, supra note 16, at 59 ("We have, since Madison, realized that people tend to act politically not so much as individuals as in groups .... "); id. at 72 (one person, one vote rule "deprives discrete groupings and interests, regional, racial, and other, of direct representation"). The position taken in this Note shares the conservatives' concern for group representation, but rejects the contention that such representation can only be achieved at the expense of majority rule.
The idea that representation is the representation of groups and interests is a very old one. The Old Whig theory of representation that dominated the eighteenth century was a group theory, as was the Old Tory theory that preceded it. Beer, supra, at 614-19. The most prominent exponent of the Whig position was the famous English conservative Edmund Burke. This pre-capitalist, pre-individualist idea of representation was the foundation for more modern "collectivist" ideas of representation through political parties-ideas shared by the British Tories and Labourites alike. Id. at 613.
Beer contrasts these Whig and "collectivist" theories with liberal and radical theories. Like its economic counterpart, liberal political theory was essentially individualistic, as was radical theory. In the United States, "both the Old Whig and the Collectivist theories have been weak or non-existent, while the two principal-and contending-theories of representation are derived respectively from the Liberal and Radical views." Id. at 629. The liberal view was given classic expression in the United States by James Madison. Whereas for Burke the representation of special or local interests was not inimical to the interest of the nation as a whole, because the nation's interest was the sum of the special interests, H. Radicalism, or direct democracy, is the theory "most indigenous to American life and buried most deeply in the American spirit." A. DE GRAZIA, PUBLIC AND REPUBLIC 147 (1951) . Benjamin Franklin, Thomas Paine, and Thomas Jefferson were among the advocates of this theory. Id. at 101. For the direct democrat, as for the liberal, "the ultimate unit is not class, estate, rank or interest, but the independent, rational man." Beer, supra, at 634. The major tenet of radicalism is the belief in popular sovereignty and majority rule. "The people are a mass, an entity, and ideally, act as one. Yet they achieve that unity of action by a series of individual acts of mind stimulated by common discussion." Id. at 634. To the radical, as to the liberal, interests are suspect: hence the opposition between "the special interests" and "the people." Id. at 632-33.
Like the modern theory of representation through parties, the radical view can be termed collectivist. But the radical sees the collectivity as a sum of individuals constituting the majority, the mass. In contrast, the modern theories see the collectivity as made up of groups, be they interest groups, as in the pluralist view, or classes, as in the socialist view.
The utilitarians carried the individualistic view of representation to its logical conclusion:
In the Benthamite view of society each man was an isolated individual, pursuing a personal road to happiness which only he could define. It followed that so many thousand electors in a constituency would have so many thousand personal interests, and it could not be expected that an M.P. could act as a delegate for the interests of his constituents. A. BIRCH, REPRESENTATION 72 (1971) . The utilitarians came to the conclusion that "a properly elected Parliament [should] reflect the interests of the citizens in the same way that a random sample reflects the characteristics of the larger body from which it is drawn." Id. at 73.
Today, even those who argue that it is the "individual person" who is being represented agree that the individual's vote is influenced by group and class memberships. Auerbach, The Reapportionnent Cases, 1964 S. CT. REV. 1, at 55, 56 (citing S. Lhs'Er, POLITICAL MAN 303 (1963) ). If the representative, in voting in the legislature, wishes faithfully to represent those who voted for her, she must consider the effects of her vote upon those groups or aggregates who supported her. But these groups may, to varying degrees, be non-overlapping or shifting in membership. The American perspective on representation continues to emphasize the personal relationship and political dialogue between constituent and representative, and remains suspicious of the idea that groups should be represented.
son's vote is worth as much as another's, the Court inevitably pointed beyond the equally weighted vote toward a conception of equality that embraces protection against gerrymandering as well as against malapportionment, protection for minorities as well as for majorities, and protection for groups as well as for individuals. 6 9 The group interests advanced by the one person, one vote standard are those of the majority, which consists of a congeries of groups and interests just as does the minority. 70 The standard is a step toward fulfillment of the democratic ideal that every group shall have an equal voice in electing the majoritarian winners and an equal opportunity to participate in building the majority coalition. True, the strength of the judicial protection accorded by this standard is counterbalanced by the weakness of the representational right it secures: a right easily cancelled out by gerrymandering that makes the equally weighted vote an empty shell. Nonetheless, the question remains how this higher standard of protection for the majority can constitutionally be justified.
B. Minority Representation as Group and Individual Right
The Court has always characterized minority rights to representation as group rights.
7 1 The few references to individual rights in the gerryman-
69.
In justifying the one person, one vote standard, the Reynolds Court went beyond the idea of an equally weighted vote at numerous points. Reynolds v. Sims, 377 U.S. at 565-66 ("the achieving of fair and effective representation for all citizens is . . .the basic aim of legislative apportionment"); id. at 565 ("Full and effective participation by all citizens in state government requires, therefore, that each citizen have an equally effective voice in the election of members of his state legislature. Modern and viable state government needs, and the Constitution demands, no less."); id. at 563 ("IThe Constitution forbids 'sophisticated as well as simple-minded modes of discrimination.' ") (quoting Lane v. Wilson, 307 U.S. 268, 275 (1939) ); id. at 567 ("To the extent that a citizen's right to vote is debased, he is that much less a citizen."); id. at 568 ("The Equal Protection Clause demands no less than substantially equal state legislative representation for all citizens, of all places as well as of all races."); see also id. at 561 (suggesting that the case involves discrimination against "groups or types of individuals"). These passages are much quoted by those favoring a broad interpretation of the right to vote.
The language of Reynolds contrasts strikingly with that of Justice Brennan's opinion for the Court in Karcher v. Daggett, 103 S. Ct. 2653 (1983). Justice Brennan, defending the one person, one vote principle while trying to avoid its expansive significance, can offer no positive rationale for it. See id. at 2682-83 (White, J., dissenting) (Court is "purely defensive," offering "no positive virtues that will follow from its decision").
70. R. DAHL, supra note 8, at 146 ("[T]he making of governmental decisions is not a majestic march of great majorities united upon certain matters of basic policy. It is the steady appeasement of small groups. . .. [I]t is usually not useful to construe [the] majority as more than an arithmetic expression."); M. SHAPIRO, supra note 16, at 224 (The electorate is "less an amorphous whole... than a conglomeration of groups that vie with one another, forming and reforming various coalitions. . . .Groups come together to form majority and minority coalitions . . ").
71. See, e.g., United Jewish Orgs. v. Carey, 430 U.S. 144, 166 (1977) (plurality opinion of White, J.) ("[Als long as whites in Kings County, as a group, were provided with fair representation, we cannot conclude that there was a cognizable discrimination against whites."); Chapman v. Meier, 420 U.S. 1, 19 (1975) (no contention that multimember districts here discriminate against "any racial or political group"); White v. Regester, 412 U.S. 755, 765 (1973) (Court has entertained claims of cancelling out or minimizing "the voting rights of racial groups").
dering cases are almost all denials of their relevancy in this context. 2 Safe districting, for example, is said not to be unconstitutional despite the harm it does to individuals;" virtual representation is endorsed. 7 4 Justice Stevens was simply making explicit the long-established position of the Court when he said: [T] here is a fundamental distinction between state action that inhibits an individual's right to vote and state action that affects the political strength of various groups that compete for leadership in a democratically governed community. That distinction divides so-called vote dilution practices into two different categories "governed by entirely different constitutional considerations. ' ' 7 5 Since minority representation rights are merely group rights, they are not strongly protected. The Court has said that groups have no constitutional right to representation proportionate to their numbers." At the very least, 72 . But see infra note 78. 73. In Whitcomb v. Chavis, the court stated: Arguably the losing candidates' supporters are without representation since the men they voted for have been defeated; arguably they have been denied equal protection of the laws since they have no legislative voice of their own. . . . But we have not yet deemed it a denial of equal protection to deny legislative seats to losing candidates, even in those so-called 'safe' districts where the same party wins year after year. 403 U.S. at 153; see also City of Mobile v. Bolden, 446 U.S. at 75-80 (Stewart, J., plurality opinion); United Jewish Orgs. v. Carey, 430 U.S. at 166 (White, J., plurality opinion).
74. Virtual representation is the representation of people in one district by legislators elected from other districts with interests similar to theirs. See H. PrrxIN, supra note 68, at 168-89. "The term came into use in the late eighteenth century to justify the acts of a House of Commons, elections to which were controlled by a few men." A. DE GRAZIA, supra note 68 at 14. Edmund Burke, for example, argued that Birmingham, being a commerical city like Bristol, was adequately represented by members of Parliament elected from Bristol, and therefore did not need its own representatives. See H. PI rIN, supra note 68, at 174.
For Supreme Court endorsement of virtual representation, see United Jewish Orgs. v. Carey, 430 U.S. at 166 n.24 (plurality opinion of White, J.) ("[T] he white voter who as a result of the 1974 plan is in a district more likely to return a nonwhite representative will be represented . . . by legislators elected from majority white districts."); see also Karcher v. Daggett, 103 S. Ct. at 2675 n.25 ("[I]f the plaintiffs' challenge is based on a particular district or districts, the State may be able to show that the group's voting strength is not diluted in the State as a whole."); Connor v. Finch, 431 U.S. 407, 427 (1977) (Blackmun, J., concurring in part and in the judgment) ("Districts that disfavor a minority group in one part of the State may be counterbalanced by favorable districts elsewhere."); contra United Jewish Orgs. v. Carey, 430 U.S. at 171 n.1 (Brennan, J., concurring in part) (while one group of voters may derive indirect benefit from legislator serving different constituency, Justice Brennan is "not satisfied that this vicarious benefit fully answers the Hasidim's complaint of injustice").
75. City of Mobile v. Bolden, 446 U.S. at 83 (Stevens, J., concurring) (quoting Wright v. Rockefeller, 376 U.S. at 58 (Harlan, J., concurring) ). groups must prove invidious discrimination to establish their rights, and perhaps they must also adduce proof of intent.7
Yet the disenfranchisement of the individual can occur as easily through gerrymandering as through malapportionment.7 8 In fact, gerrymandering can be more directly harmful to individuals than malapportionment. Malapportionment reduces the weight of the individual's vote, but not to zero; gerrymandering, in contrast, completely wastes an opposition vote. Justices have cited Reynolds' broad promise of "fair and effective representation for all citizens" 7 to support the Court's limited vindication of group rights. 80 But the adoption of this language is inconsistent with the Court's denial of the individual rights at stake in the gerrymandering cases. Just as the denial of group interests in Reynolds is untenable, so is the failure to recognize the right of the individual to fair and effective representation in the gerrymandering cases.
The coherence of the Court's analysis rests on the claim that the reapportionment cases involve only individual rights whereas the gerrymandering cases involve only group rights. Once it is established that each line of cases involves both individual and group rights, the barrier that has been erected between the two lines collapses, and the Court can no longer justify a two-tier standard.
The Court's implicit recognition of the weakness of the distinction emerges from reapportionment cases accepting greater deviations in the name of group representation," 1 and from cases suggesting that gerrymandering and the resultant disenfranchisement of "identifiable groups of voters" violate Reynolds' mandate of fair and effective representation. 2 The strained positions and unlikely convergences of the Justices and the result- ing volatility of the Court also indicate doctrinal weakness." 3 Yet given the constraints of the traditional electoral system, it is impossible for the Court to make these rights equally real for all groups.
IV. THE CONSTITUTIONAL IMPERATIVE OF PROPORTIONAL
REPRESENTATION
The constitutional values at stake in these cases can be fully guaranteed only by PR.
14 If minority representation is either desirable, as in the reapportionment cases, or mandated, as in the gerrymandering cases, PR is the only electoral system that can give equal representation to all groups. Proportional representation also achieves majority rule. It is the only system that can simultaneously guarantee the individual and group right to both an equally weighted vote and an equally meaningful vote. 5 Proportional representation achieves this by counting each vote equally no matter where cast. Very few votes are wasted on losing candidates. All groups with significant support are automatically represented.
In PR, the tension between majority and minorities, instead of being accommodated by reapportionment commissions, is transposed to another level: the legislature itself. This transposition allows full realization of the two fundamental values present in the Court's interpretation of the equal protection clause because the legislature becomes a more true reflection of the polity; the tension is resolved in the legislative process rather than suppressed by the electoral machinery. 88 Proportional representation thus 83. Justice Marshall, anxious to assert minority rights in the gerrymandering cases, has joined with Justice Brennan in denying minority representation interests in the reapportionment cases. See, e.g., Karcher v. Daggett, 103 S. Ct. 2653 (1983 Wells v. Rockefeller, 394 U.S. 542 (1969); Kirkpatrick v. Preisler, 394 U.S. 526 (1969) 84. For a definition of PR, see supra note 4. E. LAKEMAN, supra note 13, at 80-140 provides a summary of major PR systems. The first influential work on PR was T. HARE, A TREATISE ON THE ELECTION OF REPRESENTATIVES, PARLIAMENTARY AND MUNICIPAL, supra note 63; see also, J.S. MILL, CONSIDERATIONS ON REPRESENTATIVE GOVERNmENT 139-54 (London 1861) (popularizing Hare's system).
85. See supra note 63. 86. A geographically districted system is undemocratic in that it places excessive power in the hands of incumbent politicians to control the composition of the next legislature through districting. See, e.g., Gaffney v. Cummings, 412 U.S. at 738 (major political parties agreed to gerrymander Connecticut into safe districts to assure proportional outcome).
resolves the doctrinal inconsistencies of present case law and cleanly removes the Court from the political thicket. 8 "
In order to parry minority claims, the Court at present gives primacy to the majority over the minority and distinguishes between individual and group rights. 8 The Court's solution is conceptually and constitutionally weak, and even on its own terms fails to offer a principled way of choosing among competing groups. Any such choice means sacrificing the constitutional rights of some for the sake of others. 8 " Proportional representation avoids the need for such choices, meeting the policy goal of fairness as well as the requirements of the Constitution. 9 "
Proportional representation would further other policy goals as well. For example, it might increase voter turnout, now among the lowest of any industrial democracy's and falling. 9 1 And it would probably make the political parties more cohesive, enhancing their ability to articulate the demands and conflicts of all groups in society and to legitimate the political system as a whole. 2 As a solution to the districting problem, PR encounters a number of objections. First, PR as a court-imposed remedy is said to be too radical an intrusion into the province of the legislature. In recent years, the Supreme Court has shown increased uneasiness over remedies that are costly, disruptive, and violative of the principle of judicial restraint. 93 It would be preferable, of course, if legislators (who also have a responsibility to uphold the Constitution) were to adopt PR, and this Note is addressed to them as well as to courts. But the reality is that since Baker v. Carr, 94 courts have intruded regularly on the apportionment decisions of state legislatures 9 5 and must continue to do so unless there is a shift to PR. This remedy would be a one-time intrusion no more unmanageable than was the imposition of the one person, one vote standard twenty years ago.
9
Second, there is a policy objection. It is said that PR, in redressing the majoritarian bias of the present system, gives too much power to minority groups and parties, leading to factionalism and instability. 97 As Dean Ely remarked of the one person, one vote standard, the seemingly more intrusive rule may in practice be less intrusive. J. ELY, supra note 88, at 124-25. The continuing problems in the reapportionment cases arise not from the unmanageability of the standard but from the need to accommodate values beyond the equally weighted vote.
97. See W. BAGEHOT, supra note 63, at 148-58 (classic critique of PR raising these issues); Bickel, supra note 16, at 71 (criticizing PR for "placing the entire burden of coalition-formation on the legislature itself, rather than encouraging the formation of initial coalitions in the electoral process"). See generally F. HERMENS, DEMOCRACY OR ANARCHY? (1941) (criticizing PR and arguing that it leads to collapse of democracy).
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incorporates a political judgment" 8 that contrasts with the constitutional mandate of fair and effective representation for all groups. But it also contains an empirical hypothesis-that minority representation leads to political instability-which is not supported by the evidence. 9 " In any case, increased minority representation will not lead to governmental instability in a non-parliamentary system in which the executive is independent of the legislature. 0 0 Third, geographical districting is said to have virtues of its own that would be lost in an at-large election system. Some of these, such as its tendency to promote compromise outside of the legislature, in the process of candidate selection, are virtues only from a perspective unsympathetic to minority representation. But geographical districting has other advantages that are lost in large-district PR systems. The representation of political subunits may foster local autonomy. Geographical districting makes it easier for a representative to handle personal matters for constituents. Perhaps most important, the representative is accountable to a clearly defined constituency to which she can turn for guidance on political issues. 10 J. 875, 888 (1981) . It is true that under certain circumstances PR can lead to a multiplication of parties, which in turn can contribute to governmental instability. But such instability is the result of underlying social forces and of other structural features of a political system as much as of PR. D. RAE, supra, at 167-68. Some form of PR is used in every continental European democracy except France. Lijphart, supra note 90, at 910-11. Many of these countries have long histories of successful democratic government.
100. If the executive is independent of the legislature, the multiplication of parties does not lead to governmental instability, because the survival of such a government does not depend on the support of a stable legislative coalition. Legislative coalitions can shift as the legislature votes on different bills, while the executive remains unchanged. See S. Lnsgr, supra note 91, at 301 (attributing greater stability of United States' government over that of French Third Republic's to the former's having an independent executive); R. Rogowski, supra note 90, at 407 n.45 (citing example of Switzerland). But note that even a parliamentary system with considerable cabinet instability may nonetheless be politically and socially stable.
101. If, as the liberals, radicals, and utilitarians argued, society is an aggregation of atomistic individuals whose views are randomly interorrelated, see supra note 68, then a candidate running on a single issue, elected by PR from an at-large constituency, has difficulty representing her constituency on any other issue. "[Tlhe representative of the anti-vivisectionists would feel bound to press this cause at every opportunity but would have no guidance at all as to the view of his supporters on financial affairs or foreign policy." A. BIRCH, supra note 68, at 90.
A widespread American view of representation, while recognizing the influences of group and class membership, conceives of each voter as having a shifting and perhaps unique bundle of interests and opinions determined by a variety of non-overlapping group memberships. This pluralist view is the contemporary descendant of the 19th century individualistic views discussed supra., note 68. To the extent that this view is accurate or embodies an ideal, PR is vulnerable to the criticism that represent-The virtues of geographical districting suggest a compromise solution: a hybrid type of system, called "add-on" or "topping-up," which achieves proportionality while retaining geographical districting. 0 4 Such a system has proven very successful in West Germany and has been proposed for the House of Commons. 0 5 The Constitution of the Commonwealth of Puerto Rico also calls for topping-up under certain circumstances. 1 0 8
In all topping-up systems, a number of the legislators are elected from single-member districts while others, usually elected at large, are drawn from the minority parties so as to compensate them for the majoritarian bias of geographical districting. In West Germany, for example, half the Bundestag is elected from single-member districts and the other half is chosen by list PR. 10 7 Each voter has two votes, one for a candidate in his district and one for a party list. After the winners in the 104. Other possibilities would be simply to apply PR in relatively small multi-member districts or to use lottery voting and single-member districts. A system with five-member districts would guarantee a representative to any group gaining over one sixth of the vote and would also maintain some sense of accountability and personal relationship between voter and representative. The major difficulty with this approach is that it creates a direct trade-off between district size and proportionality: The smaller the number of members per district, the less proportionality can be achieved. With threemember districts, as Illinois had, see supra note 102, a party would need 25% of the vote to be assured of representation.
Lottery 106. P.R. CONST. art. III, § 7 (providing for addition of up to nine members in Senate and seventeen in House of Representatives to attain a closer fit between popular vote and proportion of seats obtained by minority parties or tickets, but only if majority party wins over two-thirds of seats in either house). See generally J. Garriga Pic6, Notes for a Guide to Redistricting in Puerto Rico in the 1980's (unpublished paper on file with author) (describing history and functioning of Puerto Rican system).
107. List PR seems preferable to other PR systems such as the Hare system or cumulative voting. Recent research has shown that the Hare system of single transferable voting, in which voters rank the candidates in order of preference, has certain undesirable counter-intuitive properties. Most importantly, under the Hare system, a candidate may actually emerge worse off by being preferred by more voters. See Note, Alternative Voting Systens as Remedies for Unlawful At-Large Systems, 92 YALE L.J. 144, 151 (1982) .
Cumulative voting and list PR are two PR systems that do not suffer from such undesirable properties. Under cumulative voting, each voter is usually given as many votes as there are positions to be filled. Cumulative voting has the disadvantage of requiring that groups or parties be able to predict the amount of support they will receive and to field an appropriate number of candidates, no easy matter given the volatility and uncertainty of pre-election polls. Zimmerman, The Federal Voting Rights Act and Alternative Election Systems, 19 WM. & MARY L. REV. 621, 654-56 (1978) .
In a list PR system, each voter votes for one party or list. If the party wins one seat, the first person on its list will fill it; if it wins two, the top two will fill them; and so on. The lists are made up by the party organizations. This system has been criticized for giving too much power to party leaders, but the existence of party primaries in the United States removes much of the force of the criticism. In some list systems, too, the voter may cast preference votes for individuals within the list. List PR is simple to understand, has no unreasonable mathematical properties, and does not require the complex strategic planning of cumulative voting. districts have been determined, the other half of the seats are filled from the party lists so as to bring each party as close as possible to its proportionate share of the popular vote. In this system, each of the 248 districts has its own representative and under most circumstances each party is proportionally represented. 1 8 The popular term "personalized PR ' 1 0 captures well the advantage of the topping-up system: It retains the values of single-member districting while substantially achieving both majority rule and minority representation.
CONCLUSION
In the twenty years since its landmark majoritarian decision in Reynolds v. Sims, 110 the Court has given iricreasing recognition to minority representation. This recognition is demanded by the individual right to an equal vote. The major constitutional issue in the districting cases today is how to prevent discriminatory gerrymandering and give fair and effective representation to minorities while respecting the value of majority rule. The Court's efforts to resolve this issue within the parameters of the existing electoral system are in vain, leaving it thrashing about in the political thicket. New forms of PR would substantially realize all of the constitutional values expressed by the Court without sacrificing any of the values of the traditional system. The time has come to take seriously the argument that the Constitution requires admitting the principle of proportionality into the electoral systems of state and local government.
-John R. Low-Beer
108.
If the gap between the popular vote and the district election outcome is too great, the seats available for allocation by PR may be insufficient in number to assure proportionality. If, for example, two parties were each to win 30% of the vote while a third party, with a 40% plurality, were to win all the districts, the remaining one half of the seats to be distributed by PR would be insufficient to give the two minority parties their due of 60% of the total seats. To assure proportionality under all circumstances, a variable-size legislature would be needed, the size depending on the extent of the gap between the popular vote and the district outcomes. See Brams and Fishburn, A Variable-Size Legislature to Achieve PR, in CHOOSING AN ELECTORAL SYSTEM (B. Grofman and A. Lijphart eds. forthcoming). In practice, however, the West German system has succeeded in conjoining near-exact proportionality for the large parties with geographical districting, though at the cost of a high threshold for the representation of small parties. D. RAE, supra note 99, at 112.
109. Urwin, supra note 105, at 136. 110. 377 U. S. 533 (1964) .
